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Update from the President

The New York Consumer Protection Board (CPB), the
State’s top consumer watchdog, has published a privacy guide
for businesses, How to Handle Personal Identifiable
Information and Limit the Prospects of ldentity Theft. The
Guide is intended to help New York businesses better
understand the importance of protecting customer and employee
personal information and to address the growing problem of
data breach and identity theft.

Identity theft and other misuses of personal information is a
growing problem. The CPB Guide notes that after California,
New York leads the nation in the number of data breach
incidents each year and is 6th per-capita in identity theft
complaints. The Guide also reports that in 2007, identity theft
alone cost businesses over $40 billion. According to a Ponemon
Institute study, almost 33% of customers surveyed stated that
they would cut ties with a company that had a data breach. For
these reasons and others, it is important for businesses to have
written policies to protect the personal information of
employees and customers. The Guide advises that businesses
review and update these policies regularly and take other steps
to ensure legal compliance with applicable state and federal
laws and regulations.

New York is one of a number of states that have enacted

laws and regulations to protect personal information. Go to
http://www.consumer.state.ny.us/pressreleases/2008/nov12008.htm
to obtain a copy of this guide.

We encourage you to contact us with any questions, needs or
suggestions you may have.

Thank you for your membership.
Wishing you a safe and happy holiday season.

Larry Donnelly

National Position Evaluation
Plan
A Measure of Value

NPEP is a Point Factor Evaluation
System. It evaluates each position
according to 11 established criteria that
can be applied to any position in any
organization. As a result, your salary
structure is Objective, Equitable, and
Non-discriminatory. It will help you to
use your salary dollars more
efficiently, organize your Wage &
Salary system, improve employee morale
and have a system that is defensible
against discrimination claims.

Affirmative Action Plan
Preparation

Are your AAP’s up to date and
ready in the event of an audit?

Do you know that a well written
plan may exclude you from an in-house
audit?

Changes have been made to the
regulations that give an OFCCP
investigator options on how to proceed
with a contractor. As a result, fewer
companies are having full audits and
many more companies are being audited.
Being prepared, will reduce the chances
of your organization going through a
complete audit.

Contact IMA for information on
the above services

IMA UPDATE is a publication of IMA Management Group, Inc. IMA UPDATE does not attempt to
offer solutions to individual problems but rather to provide information about current developments in Human
Resources. The information is general, and where legal problems are involved, should be applied to specific

cases only after consultation with your attorney.

IMA MANAGEMENT GROUP, INC.
265 Sunrise Hwy Ste 1-185 == Rockville Centre, NY 11570 = (516) 678-6810 = (973) 473-8770
Fax (516) 678-6811 = Email - imamg@yverizon.net = www.imamg.com
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plan.

Sources say that several groups are
considering opposing the new rule in court and
could soon file a lawsuit asking for an
injunction to block the regulation from taking
effect. The new administration could add
another wrinkle to the situation when
President-elect Obama is sworn into office on
Jan. 20, 2009.

John Podesta, who has been heading
Obama’s transition team, has stated that the
new administration will be reviewing all
executive orders issued by Bush. However,
sources suggest that the Obama administration
likely won’t repeal Bush’s executive orders
immediately and risk setting off a political
firestorm on Capitol Hill.

As a U.S. senator, Obama demonstrated
that he was aware of the problems created by
mandating the use of E-Verify. He joined with
Sen. Chuck Grassley, D-lowa, to sponsor a
proposal that would revamp the government’s
electronic verification system and ensure that
it was more accurate and user-friendly.

Bill Leonard, SHRM, 11/14/08

OFCCP to Examine Online Application
Systems During Compliance Reviews

(OFCCP) has announced that, effective immediately,

all compliance reviews will include a review of a
contractor’s online application system to ensure the contractor
is providing equal opportunity for employment to qualified
individuals with disabilities and disabled veterans. This new
OFCCEP directive applies to all electronic or web-based systems
used in a contractor’s personnel activities.

Advancements in technology and the growing wave of
companies embracing environmentally safe practices have
encouraged many employers to turn to online application
systems as the primary, if not the sole, means of receiving
employment applications. Despite major technological
advances, many online systems still may not be fully accessible.
Under its new directive, the OFCCP will assess during a
compliance review whether, barring undue hardship, a
contractor provides reasonable accommodation upon request to
allow individuals with disabilities equal opportunity to apply for
jobs. Contractors who have failed to do so face a citation as well
as other potential enforcement actions. In addition, the directive
provides that, rather than referring the complaint to the Equal
Employment Opportunity Commission, the OFCCP will retain
and investigate any discrimination complaint filed that involves
claims of failure to accommodate in an electronic application
process.

The OFCCP directive’s obligations are consistent with
federal laws. Under the Americans with Disabilities Act (ADA),
employers must provide qualified applicants with disabilities
and disabled veterans equal opportunity to compete for jobs.
This includes making reasonable accommodations to qualified
individuals with disabilities, if necessary, unless doing so would
impose an undue hardship.

This new initiative is consistent with OFCCP’s recent
increased focus on contractors’ compliance with affirmative
action obligations for veterans and individuals with disabilities.
Employers should review their application systems to ensure
they are in compliance. Employers that accept only online
applications for employment should ensure that potential
applicants with disabilities can either use the application
system, or apply or request reasonable accommodation through
alternative means, not through the online system.

T he Office of Federal Contract Compliance Programs

Jackson Lewis, October 10, 2008
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New Jersey Issues Family Leave Insurance Poster —

ew Jersey’s Family
|\ | Leave Insurance law
provides eligible

employees with up to six weeks of

family leave benefits to care for a

newborn or newly adopted child, or

to care for a child, spouse, domestic
partner, civil union partner or parent
with a serious health condition.

Employees will be eligible to begin

receiving family leave benefits on
July 1, 20009.
Employers should take steps
now to ensure compliance with the
FLI law, including:
1. Distribute and post the Family
Leave Insurance Poster prepared
by the New Jersey Department of
Labor and Workforce
Development.
2. Determine whether employees
will be covered under the state
plan or a private plan.
3. State Plan - If the state plan
applies, employers must begin
deducting employee
contributions from their wages
effective January 1, 2009.
Private Plan - If an employer
elects to provide Family Leave
Insurance Benefits under a
private plan, the employer must:
a. obtain approval from the
Division of Temporary
Disability Insurance; and

b. obtain consent from the
majority of employees by
written election if
contributions will be
deducted from employees’
wages.

4. Prepare a strategy to
communicate with employees
regarding the new deduction
from their wages (if applicable).

5. Review current policies and
procedures to determine whether

Is Your Company Ready?

the employer should include a
policy on Family Leave
Insurance Benefits or modify
existing policies to include
reference to such benefits.

STEP ONE:

The New Jersey Department of
Labor and Workforce Development
hasissued its Family Leave Insurance
poster. On or before December 1,
2008, employers must:

I. conspicuously post the Family
Leave Insurance poster in each
workplace; and

II. provide a copy of the Family
Leave Insurance poster to each
employee.

Employers also have a continuing

obligation to distribute the Family

Leave Insurance poster to employees

under the following circumstances:

I. at the time of an employee’s
hiring;

II. whenever an employee notifies
the employer that he or she is
taking time off which may
qualify the employee for family
leave benefits; and

III. at any time upon an employee’s
first request.

(The statute states an employer
must provide each employee a copy
of the poster not later than 30 days
after the poster is issued officially.
The poster appeared on the New
Jersey Department of Labor and
Workforce Development’s website
on November 6, 2008. However,
since the website states employers
should post by December 1, 2008, we
recommend distributing the poster by
December 1, to ensure compliance.)
STEP TWO:

Employers have the option of
electing to participate in the state-
operated plan or a private plan
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(through self-insurance or an
insurance policy). The election should
be made as soon as possible to ensure
the employer is compliant under the
elected plan.

STEP THREE:

State Plan - Payroll Deductions:
Employers electing to participate in
the state plan must begin deducting
contributions for Family Leave
Insurance Benefits from employees’
wages onJanuary 1,2009. Employers
will be required to deduct an
additional tax of 0.09% on the portion
of wages subject to the Temporary
Disability Benefits Law (which
currently is approximately $27,700).
This represents a total deduction of
$24.93 per year or about $0.48 per
week. As with other deductions, the
employer must note the deduction for
Family Leave Insurance on the
employee’s paystub or some other
notice. In 2010, the tax rate will be
increased to 0.12% of wages.

Private Plan: If the employer elects to
provide coverage under a private plan,
through self-insurance or an insurance
policy, the employer must:

(i) decide whether employees will
be contributing to the plan through
payroll deductions and, if so, obtain
consent from a majority of employees
by written election and ensure such
contributions do not exceed those paid
under the state plan; (ii) obtain
approval of their private plan from the
Division of Temporary Disability
Insurance, Private Plan Operations;
and (iii) provide information regarding
the private plan, including the proper
forms used in claiming benefits.
STEP FOUR:

Although employers must
distribute the Family Leave Insurance

Cont’d on p. 69
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‘ N ) Noncompete News
Halloween Edition. This

month's devilish provision is what I like
to refer to as the "hybrid noncompete —
nonsolicit", i.e., a restrictive covenant
that at first glance looks like a
prohibition against soliciting customers
but, in reality, acts like a noncompete.
The provision at issue is of particular
interest to staffing companies or other
employers that place their employees at
a client site.

In Avion Systems, Inc. V.
Thompson, the Company placed
Thompson, one of its employees, at a
client site to perform consulting
services. As part of her employment,
Thompson agreed to the following
restrictions:

Foraperiod of twelve (12) months
following the completion of project [at
the client site], the Employee
unconditionally agrees to not deal,
directly or indirectly, or by any other
means . . . for any pecuniary gain with
Corporation's customer or their client
to whom he is assigned at the
particular jobsite for that particular
division or subdivision with whom
Employee had contact.

Thompson began working for
Avion and was placed on a project with
one of Avion's customers. Sometime
later, Thompson notified Avion that she
was terminating her employment with
Avion and would be completing her
assignment through another contractor.
Avion brought suit alleging, among
other things, that Thompson breached
the restrictive covenant. The lower
court found the provision
unenforceable and Avion appealed.

The Court of Appeals addressed
the provision as a noncompete.
Applying the three-element test of
duration, territorial coverage, and scope
of activity, the Court focused on how

Noncompete News

the provision addressed which activities
Thompson was prohibited from
performing for the customer. The Court
recognized that a "covenant not to
compete that does not specify with
particularity the nature of the business
activities in which the employee is
forbidden to engage 1is generally
considered unreasonable."

Focusing exclusively on the "scope
of activity" prong, the court held: "by
failing to specify the type of activities
prohibited, such covenants in effect
restrict employment in any capacity, even
if completely unrelated to the employer's
business, and are thus impermissibly
overbroad . . .". The Court specifically
took issue with the prohibition against
"deal[ing]" with the client "for any
pecuniary gain," regardless whether the
activities were related to Avion's
business.

The Court also could have attackhed
the identified territory. The territory, i.e.,
"the particular jobsite," is too indefinite
under Georgia law because it does not
allow the employee to know exactly
where he cannot compete as of the time
he entered into the Agreement.

Bottom Line: An employer seeking
to prevent one o fits employees staffed at
a particular client site from working for
the client directly or through another
company may consider noncompete
language like the following:

Unless on behalf of the Company,
during employee's employment, and for a
12-month period following the
termination of his employment, whether
the termination is effected by the
Company or the Employee, the Employee
agrees not to provide the same or similar
services he provided on behalf of the
Company to XXX Client, within a 5-mile
radius of XXX client's worksite located at

Jeff Mokotoff, Ford & Harrison LLP, October
2008
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NJ Family

poster to all employees and post it
in the workplace, we recommend
employers take this opportunity to
educate employees on the Family
Leave Insurance Law. Employers
should discuss the employee
contribution to be deducted from
employees’ wages beginning
January 1, 2009, who is eligible
for benefits, the amount of
benefits employees may be
eligible to receive, and certain
requirements (e.g., completion of
forms) employees must satisfy to
be eligible to receive benefits.
STEP FIVE:

Employers are not statutorily
required to include a policy
regarding Family Leave Insurance
benefits in an employee
handbook. Nevertheless,
employers should review their
current policies and procedures
(especially leave of absence
policies) to determine whether
they should be modified to
address family leave benefits.
Employers also should consider
whether to include a policy on
Family Leave Insurance Benefits
in their handbooks as further
guidance for employees and
managers on rights and
obligations under the Family
Leave Insurance Benefits law.

Jackson Lewis 11/10/08
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Practical Insights - Year-End
Deadline Looms for Tax Code §409A Compliance

1, 2009, your company's executives may

become liable for income tax, plus a 20%
additional tax, as well as penalties and interest, on
income they have earned — even if payment is not due
until a later year, or is conditioned on an event, such as a
termination without cause that is uncertain to occur. This
applies to executives in both public and private
companies.

Issue: What changes must you make to correct your
company's compensation and benefit arrangements and
plans to comply with §409A of the Internal Revenue
Code?

Solution: Each of the following must be addressed
by December 31, 2008:

All deferred compensation arrangements — must be

Problem: In less than two months, on January

°
documented in writing, whether they are in
employment contracts, in separation agreements, or
in any type of short or long term incentive or non-
qualified retirement arrangement..

® All deferred compensation payouts — must be
amended, in writing, unless they fall within the "short
term deferral" rule, or the " 2 year/ 24 month" rule
for severance plans or involuntary or "good reason"
separations from service, or another exception to
§409A.

® Non-compliant definitions of "Disability," "Change
in Control," and "Good Reason" — must be amended,
in writing, where those events, alone, can trigger
payment of a deferred compensation benefit.

® Express or implied compensation deferral elections
—must be amended, in writing, to require the election
be made before the year the compensation is earned
(unless the affected compensation qualifies as
"performance based").

® Deferred compensation distribution events — must be
amended, in writing, unless compliant with one of the
six distribution events allowed under §409A.

® Change in time or form of payment of deferred
compensation — must be amended, in writing, unless
compliant with the subsequent election ("12 month/5
year" rule) and no-acceleration rules.

For some deferred compensation arrangements, all
that will be needed in order to comply with §409A is
changing the language of the applicable agreements or
plans. For others, the arrangement must first be put in
writing, or reconstructed, or dissolved and reformed.

Ford & Harrison LLP, November 2008
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New York's Highest Court Chooses
Employment-at-Will over Theory of
Implied Contract

the expiration date stipulated in an employment

contract does not necessarily bind the employer
to successive contract terms, the New York Court of Appeals
has held. Goldman v. White Plains Center for Nursing Care,
LLC, 2008 NY Slip Op. 7760 (Oct. 16, 2008).

The plaintiff, Lorraine Goldman, entered into a two-
year written employment contract to become the
administrative director of two skilled nursing facilities
beginning April 1, 1990. The employment contract provided
that negotiations for renewal were to be made within nine
months before the contract term expired and that expiration
of the contract released the employer of all obligations and
responsibilities in connection therewith. Additionally, the
contract contained a clause acknowledging that the contract
encompassed the entire understanding of the parties and
could only be modified in a signed writing. Although Ms.
Goldman’s two-year contract term expired without
modification of the original contract and without
negotiations for renewal, she continued working in her
position for over twelve years after the expiration of her
original contract term. In 2004, White Plains Center for
Nursing Care LLC assumed ownership of the nursing
facilities and Ms. Goldman was terminated shortly
thereafter.

Ms. Goldman filed a breach of contract action against
the company, claiming that her continued employment after
the expiration of the two-year contract term demonstrated
that “the parties intended to renew the contract for
successive one-year terms.” Ms. Goldman based her
argument on a 19th Century common law theory supporting
an inference of an intent to renew for a successive one-year
term when an employee continues working past the
expiration of the original contract term. Although the trial
court agreed with Ms. Goldman, the Appellate Division did
not. Applying basic contract law principles, the Appellate
Division reasoned that the express language of the
employment contract was controlling and that it would be
inconsistent with those terms to imply any arrangement after
the two-year period.

New York’s highest court agreed with the Appellate
Division, stating, “A fundamental tenet of contract law is
that agreements are construed in accordance with the intent
of the parties and the best evidence of the parties’ intent
is what they express in their written contract.” Because
the employment contract was clear and unambiguous as
to (1) a contract term of two years; (2) the process for
negotiating successive terms; and (3) the contract
encompassing the entire understanding of the parties,

Cont’donp. 71

! llowing an employee to continue working past



IMA UPDATE October 2008

Staggering Economy Topples 2009 Salary Increases

25% drop in merit increases in one month brings planned pay raises to lowest level since 9/1 1--with
many employers preparing to delay, reduce, or freeze pay hikes in 2009

*"Our employees know that nothing may happen [in
terms of pay increases] if the economy continues to move
down, and [they] appear to understand. Several said they
are just glad to have a job and are willing to ride it out."

*"We are an outsourcer in the homebuilding business
and need every penny to survive. We are not only freezing
increases, but we are cutting back hours for people."

Detailed results of the 2009 Pay Budgets Revisited
Survey can be found on BLR's HR Daily Advisor at:
http://hrdailyadvisor.blr.com/archive/2008/10/26/Pay In
crease Survey Results 2009.aspx?source=PRS&effort

survey data today that shows a significant
change in the plans of US employers for salary
increases in 2009.

A survey conducted this week--the 2009 Pay Budgets
Revisited Survey--indicates that the average merit pay
increase slated for next year is now 2.80%. That's down
almost 25% from the 3.71% increase employers reported in
June, when BLR conducted its annual Pay Budget survey.

"The current economic turmoil appears to have claimed
yet another victim--pay increases planned for 2009," said

B usiness & Legal Reports (BLR([R])) announced

BLR CEO Bob Brady. "To see a 25% drop in salary
increases, the lowest seen since 9/11, in the space of just a
month is unheard of. Let's hope that the markets calm down
and confidence improves, but even if they do, BLR expects
that most organizations are likely to follow through on these
reduced percentages."

Asrecently as early October, several national salary and
benefits surveys were still showing that planned pay
increases would hold fairly steady next year. But that was
before the Dow Jones Industrial Average plunged more than
2,272 points between October 1 and October 16. Despite a
small rebound at the end of the month, markets remain
shaky, and the economy continues to face uncertainty.

The results of this week's 2009 Pay Budgets Revisited
Survey were sobering: 38.5% of the respondents are
changing their pay budget plans because of the economic
situation, and another 32.5% said that changes are "under
consideration." Only 23.6% said they are not changing their
pay budget plans.

"We are just trying to keep the doors open," bemoaned
one respondent.

Of the changes being planned by respondents, reducing
the pay budget topped the list (37.3%), followed by smaller
(or no) increases in an organization's rate ranges (34.4%), a
freeze on all raises (24.4%), and delaying the effective date
of raises (15.3%).

The survey indicated that merit raises will be highest in
larger organizations, while higher cost-of-living increases
are planned by smaller organizations:

The pain and concern caused by the slumping economy
was evident in many of the comments accompanying the
survey responses:

* "We have had to suffer through losing 33% of our
staff this year. We look to reduce it by another 5% by the
end of the year. We are hurting ..."
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Cont’d from p. 70
Employment at Will
the Court concluded it had no reason to look “outside
the four corners of the document.” The Court also
noted that implying additional terms would be
inconsistent with the longstanding employment-at-will
doctrine, which allows either employer or employee to
terminate an employment relationship at any time,
absent an agreement for a specified term.

It should be noted that the Court was careful not
to completely dismiss the 19th Century common law
presumption relied upon by Ms. Goldman. Her case
was found distinguishable from others where the
common law presumption was applied because of the
existence of an express agreement memorializing the
understanding of the parties. The Court observed that
“application of the common-law presumption would be
contrary to principles of contract interpretation and the
employment-at-will doctrine.”

The Court appears to leave the door open for case-
specific interpretations by qualifying its holding by
saying it was “[b]ased on the language of the contract
before us.” However, employers still are provided with
sound advice in a footnote of the opinion: to avoid a
situation like the one in Goldman, they should include
explicit language in employment agreements stating
that the employee’s continued employment after the
expiration of the contract term results in an at-will-
employment relationship.

Jackson Lewis 10/27/08
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Census of Fatal Occupational Injuries
Shows a Decline in Worker Deaths

released a report showing a decline of 6

percent in worker fatalities in 2006. The good
news was tempered slightly, however, by increases in fatal
falls, an increased number of fatal incidents involving
police officers and the highest number of fatalities among
African American workers since 1999.

“This is continued evidence that the initiatives and
programs to protect workers’ safety and health, designed
by and implemented in this administration, are indeed
working. In addition to a decline in the overall number of
fatalities, the rate for 2007 declined to 3.7 fatalities per
100,000 workers. This is the lowest fatality rate in
recorded OSHA history,” said Secretary of Labor Elaine
Chao.

Although final results for 2007 will be released in
April 2009, the preliminary figure for 2007 is 5,488 fatal
injuries recorded in the United States compared to 5,840
reported for 2006.

Key findings of the 2007 Census of Fatal
Occupational Injuries (CFOI) include:

® Fatal falls continue to plague workplaces, with the

number in 2007 rising to a series high of 835 —a
39 percent increase since 1992 when the CFOI
program was first conducted.
® Transportation incidents, which typically account
for two-fifths of all workplace fatalities, fell to a
series low of 2,234 cases in 2007.

® Workplace homicides rose 13 percent to 610 in
2007 after reaching a series low of 540 in 2006.

® 2007 was a particularly deadly year for police
officers causing the number of fatal workplace
injuries among protective service occupations to
rise 19 percent in 2007 to 337, led by an increase
in the number of police officers fatally injured on
the job.

® Fatal occupational injuries incurred by non-

Hispanic Black or African American workers
were at the highest level since 1999, but fatal
work injuries among Hispanic workers were lower
by 8 percent in 2007.

Nearly all types of transportation fatalities saw
sizable decreases in 2007 relative to 2006, including
nonhighway incidents (down 15 percent); workers struck
by vehicle, mobile equipment (down 10 percent); water
vehicle incidents (down 28 percent); railway incidents
(down 26 percent); and aircraft incidents (down 23

The Bureau of Labor Statistics on Aug. 20
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percent). Highway incidents also decreased, but only by 3
percent.

The 835 fatal falls in 2007 represented a series high
for the fatality census. The increase for falls overall was
driven primarily by increases in falls on same level (up 21
percent from 2006) and falls from nonmoving vehicles (up
17 percent). Falls from roofs, however, were down 13
percent from the number in 2006.

Workplace homicides increased by 13 percent in
2007. Even with the increase, workplace homicides have
declined 44 percent from the high of 1,080 reported in
1994. Workplace homicides involving police officers and
supervisors of retail sales workers both saw substantial
increases in 2007.

Two other prominent events were at series lows in
2007. Fatal work injuries involving electrocutions were
down 14 percent from the next lowest year (2003).
Fatalities resulting from fires and explosions were also at
the lowest totals ever in the census in 2007.

Sandy Smith, EHSToday, Aug 20, 2008

2008 Wage & Salary Survey

30 Regional Manufacturing Organizations
Over 150 Hourly & Salaried Positions Surveyed

Production, Maintenance and Service
Administrative, Clerical and Technical
Professional and Supervisory
jobs reported for 2,600 employees

Data was collected as of April 30, 2008

Contact IMA at (516) 678-6810/(973)473-8770 or
email us at imamg(@verizon.net






